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AMICUS CURIAE BRIEF OF THE ACADEMY OF GENERAL DENTISTRY (AGD)  IN SUPPORT OF PLAINTIFFS 
On Remand from the United States Court of Appeals, Ninth Circuit, The Honorable Emmett Ripley Cox, Senior Circuit Judge for the Eleventh Circuit Court of Appeals, sitting by designation.




AMICUS CURIAE BRIEF OF THE ACADEMY OF GENERAL DENTISTRY IN SUPPORT OF PLAINTIFFS
CORPORATE DISCLOSURE STATEMENT 

The Academy of General Dentistry is a non-stock, not-for-profit corporation and it has no parent corporation and no corporation that owns 10% or more of it.
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IDENTITY OF AMICUS CURIAE, ITS INTEREST IN THE CASE AND SOURCE OF ITS AUTHORITY TO FILE

The Academy of General Dentistry (the AGD) is the second largest organization of dentists in the United States, with more than 35,000 members, including 2,072 who practice general dentistry in the State of California. The AGD, which was incorporated in 1952 as an Illinois not-for-profit corporation, represents the interests of the general dentist, who is the coordinator of oral health care for the entire family, as recognized by the U.S. Surgeon General.

The AGD promotes excellence in general dentistry and the pursuit of professional development through lifelong learning. General dentistry is not just treating patients; it is serving the role of the educated gatekeeper of oral health so that the patient is provided with all the available options for treatment. The knowledge of when to treat and when to refer, and to whom, is the responsibility of the general dentist. The general dentist guides patients to efficient, cost-effective treatment while maintaining continuity of care.

The AGD confers “Fellowship” and “Mastership” in the Academy of General Dentistry (FAGD and MAGD) on AGD members who meet rigorous continuing education requirements and have completed a comprehensive written examination. In California, there are 126 Fellows of the Academy of General Dentistry and 49 Masters of the Academy of General Dentistry practicing dentistry.

Upon earning FAGD and MAGD continuing education awards, AGD members are required by AGD House of Delegates Policy 2000:9-H-7 to spell out the awards, for example, as “Fellow of the Academy of General Dentistry,” as a condition of use of these awards within the profession and in communications with and to the public. Members are also cautioned that promotion of attainment of the awards must comply with state dental boards' requirements.

The AGD's interest in this appeal is that the California Dental Board’s (the “dental board”) interpretation of Section 651(h)(5)(A) of the California Business and Professions Code (Section 651(h)(5)(A)) and enforcement of the same based upon said interpretation, prohibits AGD members from advertising in a non-misleading and non-deceptive manner the attainment of these awards. 

SUMMARY OF ARGUMENT

Advertising that one has attained the status of “Fellow of the Academy of General Dentistry” or “Master of the Academy of General Dentistry” does not in-fact fall within the regulation of advertising under Section 651(h)(5)(A).  Even if advertising of the awards were regulated by Section 651(h) (5)(A), said advertising is not inherently or actually misleading. Further, for the reasons already argued by Plaintiffs/Appellees, inclusive of their challenge to the reliability of the surveys in question, said advertising is not potentially misleading.  However, even if said advertising were potentially misleading, Section 651(h)(5)(A) does not advance California's substantial interest in preventing false or misleading advertising of dental credentials.  If the Section does advance the substantial interest of the State, the provisions of the Section are nonetheless more restrictive than necessary to advance said interest. Therefore, Section 651(h)(5)(A) violates the First Amendment of the United States Constitution, and this Court must find in favor of Plaintiffs/Appellees.

The AGD will not reargue the law in this brief, as it has been fully briefed by Plaintiffs and Appellees Michael L. Potts, D.D.S. and the American Academy of Implant Dentistry. The AGD supports the arguments of the Plaintiffs and Appellees and urges this Court to find in favor of Plaintiffs/Appellees.

ARGUMENT

I. SECTION 651(h)(5)(A) DOES NOT APPLY TO THE ADVERTISING OF FAGD AND MAGD AWARDS.

Section 651(h)(5)(A)(i) pertains solely to one who holds oneself out “as a specialist, or advertise[s] membership in or specialty recognition by an accrediting organization.”  By advertising “Fellow of the Academy of General Dentistry” or “Master of the Academy of General Dentistry,” spelled out as such as required by AGD House of Delegates Policy 2000:9-H-7, one does not hold oneself out as a specialist nor claim specialty recognition.  Moreover, the AGD is not in-fact an accrediting organization, nor does it claim or suggest to the public to be an accrediting organization. Therefore, members of the AGD do not hold themselves out as members of an accrediting organization by advertising their FAGD or MAGD.  

Section 651(h)(5)(A)(ii) pertains solely to one who “represent[s] to the public or advertise[s] accreditation either in a specialty area of practice or by a board not meeting the requirements of clause (i).”  For the reasons stated above, one who advertises an FAGD or MAGD award does not advertise an accreditation, in fact.  Moreover, information about the AGD and the FAGD and MAGD awards are readily available to the public on the AGD’s website, which does not hold these awards to be accreditation.  

Section 651(h)(5)(A)(ii) further affirms its limited application as it enumerates requirements “in order to be recognized by the board as a bona fide accrediting organization for a specific area of dental practice other than a specialty area of dentistry authorized under clause (i).”  That is, this section is limited in scope to the regulation of advertisement of accreditation through an accrediting organization for “a specific area of dental practice.” Even if the FAGD and MAGD were interpreted as accreditations, and the AGD as an accrediting organization, both the former and the latter pertain solely to general dentistry.  Moreover, advertising of the FAGD and MAGD, spelled out as required by the AGD, expressly includes the words, “General Dentistry,” further defeating any possibility of misperception by the reasonable consumer that the awards refer to a specific area of dental practice.  

Therefore, the dental board must be instructed that Section 651(h)(5)(A) does not apply to advertising of the FAGD and MAGD awards, and that the Section cannot be used by the dental board as authority to enforce its provision upon said advertising.  
II.  IF SECTION 651(h)(5)(A) IS CONSTRUED AS APPLYING TO THE ADVERTISING OF FAGD AND MAGD AWARDS, IT NONETHELESS VIOLATES THE FIRST AMENDMENT RIGHTS OF AGD “FELLOWS” AND “MASTERS” PRACTICING GENERAL DENTISTRY IN CALIFORNIA

A.  Advertising of the FAGD and MAGD awards in compliance with AGD guidelines is not inherently or actually misleading, nor is it potentially misleading
As set forth in Plaintiffs/Appellees' brief, the First Amendment to the United States Constitution protects commercial speech that accurately informs the public about lawful activity and is not misleading. 

First, there is nothing unlawful about a dentist's earning and then advertising that he/she is a Fellow or Master of the Academy of General Dentistry. 
Second, because these awards represent objectively verifiable facts, rather than statements of opinion or quality, they cannot be considered inherently misleading.

Further, for the reasons already argued by Plaintiffs/Appellees, inclusive of their challenge to the reliability of the surveys in question, said advertising is not potentially misleading.  Those arguments shall not be reargued herein.

B.  If advertising of the FAGD and MAGD were potentially misleading, Section 651(h)(5)(A) nonetheless does not directly advance the substantial interest of the State of California

As described throughout Appellant's (Defendant’s) Opening Brief before the United States Court of Appeals, Ninth Circuit, the California Legislature's substantial interest in passing Section 651(h)(5)(A) was to address its perception that the public was being misled by dental advertisements which advertised specialties. 
As set forth on page 22 of the Brief, California's stated legislative goal in passing Section 651 (H)(5)(A) was to set “minimum standards for the advertisement of non-ADA-recognized dental disciplines, such as implant dentistry, laser dentistry, and cosmetic dentistry [that would] provide legitimate and important consumer protections against potential incompetence. (ER 448).”

Also, at page 27, “[t]he California Legislature enacted Section 651(h)(5)(A) “to set minimum standards for advertising dental credentials in specialty areas and to protect the public from being misled by advertisements of specialty credentials which do not have the same criteria as the ADA-recognized specialty boards. (ER 441-464, 466-468.)”

Finally, at page 50, “[t]he California Legislature enacted the current version of subsection 651(h)(5)(A) to address the public being misled by dental advertisements which indicated a specialty in an area where an ADA specialty did not exist, thus, leading the public to believe that the non-ADA specialty board has the same criteria for approval. (ER 453, 458.)”

By prohibiting the advertising of all recognitions from organizations that have not been approved or recognized by the ADA or the dental board, the statute goes well beyond attempting to meet that stated goal of curbing allegedly misleading specialty advertisements. 
While a California dentist can advertise a practice emphasis in a specialty area as long as the term “General Dentist” is prominently displayed, he or she is presently not permitted to advertise that he or she is a “Fellow of the Academy of General Dentistry” or a “Master of the Academy of General Dentistry,” because, according to Appellant's Opening Brief, such advertisements would be “misleading” and “deceptive advertising.” (See AOB at 51, 53 and 60).

However, there is no claim of a specialty by a general dentist who advertises that he or she is a “Fellow of the Academy of General Dentistry” or a “Master of the Academy of General Dentistry.” 
Moreover, as described above, a general dentist does not just treat patients; he or she serves the role of the educated gatekeeper of oral health so that the patient is provided with all the available options for treatment. When a general dentist advertises or publicizes these earned awards, the reader is informed that the dentist is among the more elite general dentists who have been recognized by the Academy of General Dentistry as having taken extensive continuing education classes and attained an award or awards above and beyond the basic dental degree and state licensure requirements. 
While a member of the public may not know exactly what the terms “Fellow” and “Master” signify, the member may find information about these terms as well as about the AGD with minimal diligence by visiting the AGD website or contacting the AGD.
Denying commercial speech to dentists such as general dentists who have attained the FAGD and MAGD awards has the potential to deter dentists from incurring the personal and financial costs of additional training and, more significantly, denies the public the ability to more easily locate the more highly trained general dentists.
Therefore, Section 651(h)(5)(A), and/or the application thereof by the dental board against advertising of FAGD and MAGD awards, acts against the public interest and , therefore, fails to advance the substantial interest of the State.
C.  If advertising of the FAGD and MAGD were potentially misleading and if Section 651(h)(5)(A) directly advanced the substantial interest of the State of California, the Section nonetheless restricts more speech than necessary
California Business and Professions Code Section 651 generally proscribes false and misleading advertising by health care professionals licensed by the state. Under Section 651(h)(5)(A), a dentist may advertise certification by a “private or public board or agency” only if the certifying organization is approved or recognized by the American Dental Association (ADA) or by the dental board.  

The dental board has elected to apply Section 651(h)(5)(A) to advertising of the FAGD and MAGD awards although neither is an accreditation nor is the AGD an accrediting or certifying organization; yet, neither the ADA nor the dental board has approved or recognized the Academy of General Dentistry's Fellowship or Mastership program or the AGD as a bona fide accrediting organization.  

Therefore, if 651(h)(5)(A) applies to advertising of the FAGD and MAGD awards, then it completely prohibits all speech as advertising of the same, without exception or opportunity for expression.  Note that 651(h)(5)(A)(ii) offers conditions under which an organization may be recognized by the dental board as a bona fide accrediting organization “for a specific area of dental practice,” but offers no opportunity for recognition of an organization as a bona fide accrediting organization not for a specific area of practice but, rather, for general practice.  
D.  If the AGD were an accrediting organization for a specific area of dental practice, Section 651(h)(5)(A) nonetheless restricts more speech than necessary in its requirements for recognition of a bona fide accrediting organization
Under 651(h)(5)(A)(ii), in order to be recognized by the dental board as a bona fide accrediting organization, the organization must condition membership or credentialing upon all three of the following: (1) successful completion of a formal, full-time advanced education program that is affiliated with or sponsored by a university based dental school and is beyond the dental degree at a graduate or postgraduate level; (2) prior didactic training and clinical experience in the specific area of dentistry that is greater than that of other dentists; and (3) successful completion of oral and written examinations based on psychometric principles.

If this Court finds that the AGD is an accrediting organization for a specific area of dental practice, then this Court must find, for the reasons set forth below, that the AGD has met generally accepted standards of a bona fide organization, and, moreover, that Section 651(h)(5)(A)(ii) is unnecessarily restrictive in its criteria for identification of a bona fide organization and therefore in violation of the First Amendment of the United States Constitution.  

The AGD has, for more than 30 years, issued its Fellowship and Mastership credentials according to objectively verifiable standards.

Nevertheless, the dental board alleges that, like dentists holding credentials from the American Academy of Implant Dentistry (AAID) addressed in Bingham v. Hamilton, 100 F.Supp.2d 1233 (E.D.Cal.2000), and in Potts v. Hamilton, 334 F.Supp.2d 1206 (E.D.Cal.2004), AGD member dentists practicing in California cannot advertise their earned FAGD or MAGD awards because the AGD does not require “successful completion of a formal, full-time advanced education program that is affiliated with or sponsored by a university based dental school and is beyond the dental degree at a graduate or postgraduate level.” 
However, in today's world, one can obtain advanced education beyond the dental degree without affiliation with or sponsorship by a university based dental school.

AGD's award requirements are rigorous. To become a Fellow of the Academy of General Dentistry, a member candidate must have (1) completed a minimum of 500 hours of continuing education credits approved by the AGD's Program Approval for Continuing Education (PACE) or the ADA's Continuing Education Recognition Program (CERP) and acceptable to the AGD's Council on Dental Education
 with at least 350 hours earned in course attendance; (2) taken and received a passing score on a written examination based on psychometric principles; (3) been a member of the AGD in good standing for at least three years; and (4) been approved by the Council on Dental Education. 

To become a Master of the Academy of General Dentistry, a member candidate must have (1) previously become a Fellow of the Academy of General Dentistry; (2) completed a minimum of 1,100 hours of continuing education credits approved by the AGD's PACE or ADA's CERP acceptable to the AGD's Council on Dental Education, of which 400 must be “hands on courses” and which must include courses in specific dental disciplines; and (3) been approved by the Council on Dental Education.

To ensure that these requirements are met, the AGD reviews every Fellow and Master application twice, once by staff and then again by at least three members of the Council on Dental Education. These reviews are undertaken line-by-line and any discrepancies are questioned. If there is no satisfactory resolution of the matter questioned, the credits are not allowed to be used. The AGD requires applicants to provide each course provider’s name, date of the course, title of the course, method of delivery, and number of hours earned. The award transcript is programmed in such a way that only courses taken from PACE or CERP approved providers count toward an FAGD or MAGD. All PACE providers are required to submit their attendance rosters for each course for verification purposes. Additionally, all providers are required to provide attendees with a certificate of attendance. Thus, the AGD properly and rigorously verifies the educational qualifications of applicants for Fellowship and Mastership.

If the FAGD and MAGD awards are deemed to be accreditations, the advertising of which is deemed to fall within the application of Section 651(h)(5)(A), prohibiting general dentists from advertising hard-earned awards unless they meet the statute's arbitrary requirements for dental board recognition, which, first, in fact only apply to organizations seeking bona fide status for credentialing in specific areas of dentistry and not in general dentistry, and, second, are unnecessarily restrictive even for accrediting organizations in specific areas of dentistry, bans protected free speech in violation of the First Amendment of the United States Constitution.

CONCLUSION

For reasons set forth herein, Amicus respectfully urges this Court to find in favor of Plaintiffs.
� For example, the Pankey Institute (�HYPERLINK "http://www.pankey.org"�www.pankey.org�) is one of many renowned and esteemed providers of postgraduate advanced dental education today.


� The AGD's Council on Dental Education consists of 9 AGD members, and has the following duties: (1) guide, approve, initiate, and develop programs of continuing education in accordance with policies established by the AGD's House of Delegates; (2) hear and act on appeals of program provider approval decisions by the PACE Committee; (3) coordinate continuing education activities between the AGD, its constituents, components, and other institutions, agencies and organizations; (4) evaluate and recommend candidates for Fellowship to the Board of Trustees for its approval; (5) evaluate and recommend candidates for the Mastership program to the Board for its approval and to cause each candidate to be informed of his or her acceptance in writing; (6) coordinate and recommend policy concerning the registration of members' postdoctoral hours for the membership's Fellowship and Mastership requirements; (7) initiate, review, coordinate, and recommend programs and policies that would enhance and/or measure the quality of continuing education available to its dental practitioner, or both; and (8) initiate and respond to communications with the American Dental Education Association and the Commission on Dental Accreditation or any other agency as appropriate to ensure that the undergraduate and postgraduate training of dental professionals is responsive to the needs of practicing general dentists.
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